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ABSTRACT: This paper aims to analyze the effectivity the constitutional principle on non regression of social 

rights before the amendment into labor law. The “Labor Reform”, which was introduced into Brazil´s legal 

system by Law 13,467/17, has as its main purpose of increasing the flexibility possibilities for some labor issues. 

The Brazilian new Labor scheme has outlined the principal tendencies that have been fostered by the OECD 

(Organization for Economic Co-operation and Development). There are some legal aspects that have breached 

several specific constitutional commands, and those contradictions against the constitutional rules should be 

controlled by the contemporary movement, namely Social Constitutionalism. The Social Constitutionalism will 

be tested before the Brazilian courts as an effective framework to maintain the level of protection on social 

rights. This tool has been used to control the precariousness of labor rules by the occasional congressional 

majorities in times of great political turbulence in the National Congress. During the year that celebrates the 

100
th

 anniversary of the International Labor Office (ILO) there are some bad predictions about how the courts 

will use the constitutional rules to confront the neoliberal’s practices behind the new wording rules. The experts 

have recognized a set of constitutional rules that are able to be used as a standard by the judicial review, namely 

“Constitutional System of Socially Protected Employment”. 
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The National Congress passed a Bill nº 6,787/16 introducing the Brazilian Labor 

Reform in 2017. This project was sent by the Brazilian President Michel Temer with the 

promise of granting more competitiveness into the Brazilian labor market, and reversing the 

situation of lower employment rates. However, lawmakers drew back from the initial 

perspective on some specific modifications in the Labor Code. During the formal proceedings 

for amending the laws, some lawmakers proposed several changes in labor law. This 

congressional movement was possible because a new economic pro-market ideology has 

prevailed in the neoliberal context, especially after the impeachment of Dilma Rousseff in 

2016.  

This paper analyzes the main changes in Brazilian Labor Law that occurred when 

Law nº 13,467/17 was enacted by Brazilian National Congress. The new law, so called 

“Labor Reform” aims to converge into two specific points, first the law intends to decrease 

the unemployment rate which has been at its highest over the last few years, and second 

concurrently, the Brazilian lawmaker’s speech justified some measures by granting more 

competitiveness to the Brazilian corporate environment. They believed through these 

initiatives that it would be possible to achieve an outstanding model of doing business in 

Brazil, from a labor regulation perspective, overturning the so-called “Brazil Cost”. 

The expression “Brazil Cost” recognized through the costs of doing business in 

Brazil, includes: interest rates, labor costs, transportation costs, tax rates, regulatory system, 

and bureaucracy (red tape).   

Lawmakers had openly considered a legislative option that would increase 

legislative control over judicial proactive measures, namely “judicial activism”, specially, 

when the Labor Court decision-making closed a loophole in the law through using general 

principles for this purpose, and at same time resolved several difficult cases. In this sense the 

Lawmakers intended to reinforce the strength of the law, because some experts recognize a 

supposed crisis of the principle of legality.  

The largest proportion of specialists in this field, being judges and labor lawyers 

among others, who are working on the interpretation of the new law, have different 

perspectives on how the new legal institutes should be used. The foreseeable future is 

unknown at the moment. Notwithstanding the changes implemented by the Labor Reform, for 

some critics, Brazilian lawmakers have lost a great opportunity to advance the level of social 

regulation. They could update the old legislation by setting forth a new subordination concept 

in labor relations, this matter being compatible with the disruptive economy namely “gig 

economy” in the context of the forth industrial revolution. The labor market in a technological 
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and innovative environment has the tendency to advance to a new model of subordination, 

and in Brazil this is recognized as being the “parassubordinação” concept.  

 In this point, Klaus Schwab (2017, p. 6) recognizes in “The Forth Industrial 

Revolution”:  

Revolutions have occurred throughout history when new technologies and novel ways of 
perceiving the world trigger a profound change in economic system and social structures. 
 

In this context, the new legislation fosters self-employment as an alternative 

model to the traditional labor relationship, whose model was peremptorily used to engage 

workers in the production system. Article 442-B of the Consolidation of Labor Laws sets 

forth an alternative concept for social regulation based on the Civil Code, which predicts a 

lower level of social protection. In this direction lawmakers highlight the inclination against 

the old-fashioned movement, the so-called imperialism of labor relationship. 

The Organization for Economic Co-operation and Development (OECD) in its 

report titled “OECD Employment Outlook 2018” has outlined some specific points about the 

flexibility in the labor markets, and proposed some rules that have been applied in the 

collective bargaining system. It is not possible to deny the clear tendency toward adopting 

more decentralization from this framework to produce better working conditions with less 

state meddling in these issues. The diminishing number of workers affiliated to trade union 

organizations is a real threat for weakening the coverage by this system that provided labor 

regulation. 

Among the main functionalities of the collective bargaining agreement it is 

possible to highlight the raising of workers productivity2 by setting a higher minimum wage 

with more efficiency acquired. In the Economist November 15th 2018, “Briefing Trade 

Unions and Technology” - “Workers of the world, log on!”, the special report that discusses 

the labor impact comes from “The Next Capitalism Revolution”, which is important in 

pointing out the big questions related to the  historical path of working conditions:  

 

Then industrialisation and urbanisation brought workers into closer proximity, providing 
both an opportunity to organise and a reason - to negotiate pay and conditions. 
American´s union-membership rate hit 10% of employees by 1915 before peaking at 30% 
by about 1950. Across rich countries unionisation has fallen sharply. Only one in ten 
American employees is in a union today. The median membership rate in the OECD is 
about 18%, down from a peak of more than 50% in the early 1980s. In the 1980s, 
following the lead of Margaret Thatcher in Britain and Ronald Regan in America, 
governments sought to combat strikes, restrictive working practices and inflationary wage 

                                                           
2 The Economist November 15th 2018, “Briefing Trade Unions and Technology” – “Workers of the world, log 
on!” - The Next Capitalism Revolution. 
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demands with laws that greatly restricted union powers. A paper by William Brown of 
Cambridge University […] were decriminalised […] “class consciousness”. In many 
places worker´s rights have been enshrined in law and extended to include things such as 
parental leave and sick pay. What is left for unions to bargain over? Yet the rise and fall 
of union membership has followed such a similar pattern in so many countries that a 
structural explanation, with technological change at its heart, is the most compelling of 
all. This interpretation also shows why a resuscitation of unionisation will be difficult. 
This gave them huge leverage because such was the dependence on coal throughout the 
economy, from power station to railways, that a strike could soon bring a country to 
grinding halt. Over the past 30 years technological change has caused unions to fall away. 
The cost of collecting and processing information has fallen, making it easier to assess the 
output of individual workers. In America the share of jobs with of performance-related 
pay rose from 30% in the late 1970s to more than 40% in 1990s. If pay corresponds to 
personal output, employees may feel than their energies are better directed towards 
working harder than to organising with others. 
 

1. The evolution of Labor Law in the World 

 

Initially, the first Industrial Revolution that occurred in 19th century was 

responsible for outlining social protection through labor regulation. The transition from the 

non-industrial model to the industrial highlighted the division of labor. This inaugurated a 

new model to engage workers into the labor framework, the so-called labor market. The 

division of labor was recognized as a tool to streamline each part of production. The 

bourgeoisie divided production into several simpler parts as a scope to use low-skilled 

workers, and at the same time this action was responsible for increasing productivity. The 

blue-collar workers at that time didn´t have equal bargaining power to contend for improving 

labor conditions. 

Francis Fukuyama (2014, p. 44) in the book Political Order and Political Decay: 

from the Industrial Revolution to the Globalization of Democracy” highlighted his 

perspective about the Division of Labor: 

 
The sudden shift to a higher level of growth had a huge effect on societies and expanding 
division of labor. The third chapter of Adam Smith´s Wealth of Nations is titled ‘The 
Division of Labor is limited by the Extent of the Market’. Smith began the book with his 
famous description of a pin factory. Instead of a single craftsman pulling, cutting, and 
sharpening individual pins, each task is given to a specialized worker, which vastly 
increases the factory´s productivity. 
 
Their vulnerabilities were the principle source of workers worst exploitation, 

particularly women and children, because the Napoleon Civil Code of 1804 was inappropriate 

to regulate the economic imbalance in the relationship between the employer and employee. 

According to Galart Folch you need to give juridical supremacy to contrast economic 
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inferiority. The employer who owned the means of production dictated the conditions of 

work, environment, and wage levels. Liberalism was a predominant economic ideology that 

focused on property rights, the main reason for inequalities at that time. 

The Modern state gradually intruded on these social relations to protect the 

workers who were recognized as the weak part of the contract. This movement was called 

“contractual directness” being the basis of the Welfare State. The Welfare State could be 

recognized as an alternative adopted by capitalism for its self-protection, thus due to fear of 

the growth of the ideology of socialism, it was able to create the Welfare State framework for 

this scope. Thus, the new labor policies were adopted by capitalism as its own preservation 

instinct. 

Charles Adams in his book: “For Good and Evil: The Impact of Taxes on the 

Course of Civilization” (1999, p. 154), recognized socialism only with a utopian alternative:  

 
In most industrial contries poverty has been greatly reduced, and in some countries it is 
nonexistent. Marxist claims that capitalism would increasingly oppressive workers – that 
child labor, starvation wages, longer working hours, and unsafe working conditions 
would get worse - have not come to pass. Today, such predictions are so much nonsense. 
Workers in industrial capitalist states have living standards far in excess of the best of 
former communist states, as the Eastern Europeans realized. Capitalist nations have 
corrected the defects in their nineteeth - century system without the necessity of remaking 
the social order.  
 

Working conditions in general were improving at a slower pace until the social 

constitutional movement which occurred in Mexico (1917) and Germany (1919), the last 

constitutional document entitled The Weimar Constitution. From this movement the labor 

rights passed to be set forth in constitutional text. Through this model, labor rights have more 

protection against the power of legislative occasional majority, stabilizing the contemporary 

level of protection. The amendment of constitutional text needed a rigidity procedure. Hence 

the Versailles Treatise created the International Labor Office (ILO) in 1919. This international 

institution has been responsible for improving the level of social protection on labor issues. 

This institutional proposal was linked to the distribution of a standard framework for all 

countries which signed their propositions, as limited as the sovereignty of each partner. 

Daron Acemoglu and James A. Robinson (2012, p. 102), defended in their book 

“Why nations fail: the origins of Power, posperity, and poverty”, the motives that have 

perpetuated poverty in some places:  

 
The Glorious Revolution was the foundation for creating a pluralist society, and it built 
on and accelerated a process of political centralization. It created the world´s first set of 
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inclusive political institution. […] This changed after the Glorious Revolution. The 
government adopted a set of economic institutions that provided incentives for 
investment, trade, and innovation. It steadfastly enforced property rights, including 
patents granting property rights for ideas, thereby providing a major stimulus to 
innovation. It protected law and order. […] It is not coincidence that the Industrial 
Revolution started in England a few decades following the Glorious Revolution. The 
great inventors such as James Watt (creator of the steam engine) […] were able to take up 
the economic opportunities generated by their ideias, were confident that their property 
rights would be respected, and had access to markets where their innovations could be 
profitably sold and used. 
 

The Brazilian Constitutional text, published in 1988, laid down a specific chapter 

to contend social issues. These rules are adamantly protected by the prohibition against 

ordinary lawmakers to change the law. This approach is possible to be achieved when the 

Constitutional Lawmakers fixed clauses that cannot be modified, the model recognized by the 

term “Constitutional System of Socially Protected Employment”. In this scheme will be 

possible for the Judiciary to extract the legal parameters for controlling disputes in some 

changes in the Consolidation of Labor Law.         

In this context, the level of social protection has been decreasing in all parts of the 

world by the new political and economic system so-called neoliberalism. This movement has 

been applying new perspectives starting by Margaret Thatcher in 1979, and materialized from 

the fall of the Berlin Wall in 1989. The British government led the reshaping of the Welfare 

State in controversy of the Trade Union position. The policymakers sustained a budget 

balance through decreasing social spending, and created the concept of the Minimum State. In 

several parts of the world the movement to reform the Welfare State has been bona fide, 

which included not only social security matters, but labor issues too.      

Francis Fukuyama in his book “Political Order and Political Decay” (2014, p. 

57) affirmed: 

On the other hand, it is morally difficult to justify a minimalist state that provides 
no safety net whatsoever for its less fortunate citizens. This would work only in a 
society where the playing field was always perfectly level, an in which accidents 
of birth or simple luck had no role in determining the life chances, wealth, and 
opportunities faced by individuals. Since the era of Ronald Reagan and Margaret 
Thatcher in the 1980s, it has been common to contrast ‘Anglo-Saxon’ capitalism 
to its continental variety. The former celebrates free market, deregulation, 
privatization, and a minimal state, while the continental version, exemplified 
above all by France, is dirigiste and regulatory, and supports a large welfare.  
 
There is a great opportunity for the governments to rethink these policies, because 

opting for State absenteeism should increase social inequalities and weaken the social fabric 

or tissue. Neoliberalism thought with a dominate ideology has been repeated to exhaustion 
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when the level of labor and social security protection in the past, was the basis of building the 

middle class idea, essential for the preservation of capitalism.           

.           

Geoffrey Pleyers in his book “Alter-Globalization: Becoming Actors in the in the 

global age”, has described the neoliberalism landscape: 

 

Alter-globalization activists do not oppose globalization but an ideology: neoliberalism. 
Hegemonic throughout the 1990s, the neoliberal ideology managed to control the 
direction and meaning of globalization, trying the progressive transition to a global 
society to the image of a self-regulated global economy, beyond intervention by policy 
makers. The origin of neoliberalism can be traced to the end of the 1940s, when a handful 
of intellectuals met at Mont Pélerin, Switzerland. With F. Hayek as their central thinker, 
they opposed the then dominant Keynesian polices and the expansion of the social state, 
which they believed constituted impediments to economic development. From the 
beginning of the 1980s, neoliberalism assumed a dominant role. This was symbolized by 
Mrs Thatcher tacking office in Britain in 1979 and R. Regan in the United States in 1980, 
with their emphasis on ‘free capital movements, monetarism and minimal state that does 
not accept the responsibility for correcting income inequalities or managing serious 
externalities’ (Held & McGrew, 2007: 188) With the fall of the Berlim Wall, neoliberal 
ideology became hegemonic. The dominant, quasi-uncontested, interpretation of the 
events of 1989 was that they represented a total and definitive victory for market 
democracy. Journalists and opponents of this ideology referred to the package of 
principles promoted by the IMF, the World Bank and American Treasury as the 
Washington Consensus agenda (Williamson, 1990). Focused on the elimination of 
barriers to free markets, the neoliberal agenda encouraged countries to privatize public 
services and companies, drastically reduce the economic role of the state, limit public 
spending, liberalize international trade, services and investments, open to foreign direct 
investment, decrease public expenditure on well-directed social targets and secure 
property rights (Held &MacGrew, 2007: 187-9; Anderson, 1999). 
 
It is possible to believe that Labor Reform in all parts of the World3 is consistently 

a small part of the Washington Consensus. Therefore the theory of flexibility has been 

                                                           
3 In The New York Times journal brought the report namely “Macron Takes On France’s Labor Code, 100 
Years in the Making”, and its contend describe the main changes in Code Du Travail whose has been promoted 
by President Emanuel Macron in France Labor system: “France’s energetic young president, Emmanuel 
Macron, has made lightening the code - a touchstone of French economic life for over a century — the 
centerpiece of his promise to revitalize the economy” [...] The code is regarded by many as the wellspring of the 
country’s malaise and the chief obstacle to generating jobs, leaving the country with an unemployment rate that 
hovers persistently around 10 percent” [...]“It is France’s infamous, almost indecipherable labor code, the Code 
Du Travail, both revered and reviled. Unions hold its protections sacred. Employers blame it for making it 
expensive to hire new workers and difficult - and even more costly - to fire them” [...] “The Macron changes 
would help employers set the rules on hiring and firing, ignore the crippling restraints in the code that 
discourage taking on new workers, and limit unions’ ability to get in the way. Instead, individual agreements 
would be negotiated at the company or industry level between bosses and workers; [...] “Mr. Macron’s labor 
minister, Muriel Pénicaud, made the government’s intentions clear as she introduced the bill allowing Mr. 
Macron to act.“The company itself is the space where the creation of social standards” - the protections, rights 
and obligations of workers - “most efficiently fulfills the specific needs of workers and companies, in the 
construction of the best compromise, closest to the ground,” she said. “Company agreements will be the law - it 
is an incredible revolution” “This will make the French labor market more flexible, and allow companies to 
adapt” “The actors themselves would work out the agreements”.   
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absorbed by national legislation. This movement would replace some aspects of the old-

fashioned authoritarian model. From the foundations of the theory of flexibility it is probably 

possible to outline new perspectives on how it is functioning when the law permitted these 

changes as a way of preservation of the concept of Minimalist State. Lawmakers will likely 

achieve by focusing on discussion of the intensity of the level of labor rights that will be 

enlightened. 

Thus as Brazilian authors have been developing a distinction of the indispensable 

rights that cannot be breached by law, the constitutional text recognizes a conception namely 

“Minimum Civilizational Standard”, being a mandatory concept that has its fundaments in 

the principle of human dignity. In this sense, labor issues are recognized as the second 

generation human rights.  

First of all the Brazilian lawmakers promoted a better level of labor rights by law; 

in the past the Brazilian Trade Union framework was not sufficiently independent and 

autonomous to promote labor rights by itself. The Union’s structure was incorporated by the 

Ministry of Labor which did not permit its development. Other Contries that adopted the 

common law system were able to guarantee working conditions through the collective 

bargaining agreement which did not occur in Brazil. The Brazilian labor code has its roots in 

Carta Del Lavoro, legislation enacted in Italy at 1927. 

Initially the Brazilian labor legislation absorbed subordination as a link between 

employer and employees for recognition of the employment relationship. The subordination 

was sustained by a set of rights which led to the service contract. The anachronistic Brazilian 

Civil Code of 1916 used independent labor as a model for engaging the workforce in the 

production system. There was no substantial right enacted in its protection capable of 

balancing an unequal socioeconomic relationship, because the workforce didn´t have 

sufficient bargaining power and the workers are the vulnerable part in these contracts.  

From this unfair perspective on the employment relationship, Getúlio Vargas an 

authoritarian leadership that governed from 1930 (Estado Novo), enacted the Consolidation of 

Labor Laws in 1943, with a true Labor Code. Lawmakers have created several labor laws that 

aim to protect the weaker parts of this employment contract, the employees. This period was 

recognized by a unique phenomenon called “imperialism of labor relationship”.  The State 

was the only actor capable of providing sophisticated labor conditions into law. Some authors 

have recognized this model resulting in a stage called “legislative hypertrophy”, and the 

system presented numerous loopholes resulting in large practical situations of inefficiencies. 

 

Electronic copy available at: https://ssrn.com/abstract=3574663



 

2. Government meddling in social issues   

 

When the bill 6.787/87 called “Labor Reform” was passed in the Brazilian Lower 

House, it had several goals for improving the economic environment. These initiatives were 

necessary to reduce the highest level of unemployment. Few researchers in the social field 

wouldn´t believe in social regulation to change this reality, thus this is an ineffective 

initiative, because labor market growth depended on macroeconomic tools. 

In the recent past, the Brazilian policymakers have made the same movement 

reducing payroll tax for this achievement. The payroll tax burden had a worrying perspective 

on the formalization of work arrangements. The cost of a new labor contract in Brazil is 

higher than other developing and developed countries. Policymakers believed that a lower tax 

payroll could be a good leverage for better behavior to be adopted by private agents in the 

labor market, if the reduction was decisive for managers to make decisions toward the 

extension of new hirings. 

 Federal Law 12,546/11 aimed to reduce the mandatory employer´s contribution 

(CPP). The federal government claimed for the lowest labor cost without any damage in 

general working conditions. Thus the results from these initiatives went in another direction to 

what the policymakers would expect, because employers in general didn´t contract an 

additional workforce for this reason. As direct consequence, the balance of Brazilian 

retirement pension fund was affected by the changes made in law, and it was possible to 

detect through the rising government debt. An amendment to the Federal Constitution (2002) 

that provided new wording of the law in article 195, subsection 13, permitted the gradual 

replacement of payroll tax by other on commercialized production. The initiative would be 

responsible for the current imbalance in retirement payments.  

The main guidelines of this initiative were to promote a efficient scheme to ensure 

more interference in social issues, but the government did not achieve its initial results such as 

higher employment rates and better working conditions4.  

The lower-house of representatives discussed this point during the Labor Reform 

amendment proceedings. They believed that more flexibility in the level of regulation into 

labor market was likely responsible for promoting the employment relationship arrangements 

                                                           
4 The Brazilian former President Dilma Rousseff, on April 23, 2017, interviewed by the New York Times 
Journal, during her participation on Brazil Conference at Harvard and MIT, she recognized several mistakes that 
were committed, for instance, the payroll exemption measures adopted: “unfortunately we cannot turn back the 
hand of time. But I can answer in a theoretical way. One thing I would not have done is approve extensive tax 
cuts. I did that based on the belief that companies would then invest more and generate more jobs. But that was 
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as well as progressively reducing informality in the labor market. Even though these 

arguments the higher level of employment rates did not materialize. The results of the German 

Labor Reform called the Hartz Reform showed us that the real effects took over more than 10 

years to complete. There is some controversy concerning the results that were achieved, for 

instance, those initiatives have been able to increase the quality of part-time and low wage job  

schemes. Proportionately, part-time jobs are replacing the full-time jobs and fostering job 

insecurity arrangements5. At same time, when developed Countries promoted the flexibility in 

social rights that initiative must compensate for the basic income granted for the State. The 

main objective is showdown social inequalities for guaranteeing human dignity as an 

inviolable constitutional value.       

Clóvis Scherer in his research presented in 2014 at the International Institute of 

Social Studies (Hague, Netherlands) “Payroll Tax Reduction in Brazil: effects on employment 

and wages”, recognized: 

The policy, announced in 2011, aimed to enhance the competitiveness of Brazilian 
companies, to stimulate employment, and to promote the formalization of employment 
(Ministerio da Fazenda 2012). It was expected that by reducing the cost of labour, firms 
would increase their demand for labour and be less inclined to set informal work 
arrangements […] Following an international trend, in Brazil taxation on labour has been 
a central pillar in the financing of the public social security system since the 1930s (Hart 
1984: 55, Pochmann and Santos 1998: 4). These programmes include pension funds for 
retirement and survivors, unemployment benefits, workplace injury insurance and other 
benefits that create safety nets for the working classes […] Simultaneously, the effects of 
payroll taxes on the labour market and on the economy as whole have received attention 
from economists. Discussions are set around the importance of social security to the 
behaviour of agents in the labour market, as well as on whether and how payroll taxes 
affect the level of wages and employment […] The second main objective of the reform 
was to boost employment. It was expected that higher external and internal 
competitiveness would result in more jobs or at least protect jobs from external 
competitors. In addition, the substitution of the payroll tax by a revenue tax was meant to 
benefit the most labour-intensive industries and firms, increasing the potential for job 
creation in the economy. As for formalization, the underlying assumption was that 
relatively high non-wage labour costs associated with formal employment contracts 
induces informal employment […] Some authors and social actors identified the 

                                                                                                                                                                                     
not what happened: The companies increased their profits without investing more”. 
5 In this point of view, the lower level of jobs has been created from these policies, which are in another direction 
than the lawmaker´s speeches on Brazilian Labor Reform, even though the argument that the changes foster a 
landscape more positive of doing business in Brazil, in spite of the International Labor Office (ILO) report 
“World Employment and Social Outlook 2015: The changing nature of jobs”, excerpted: “In the vast majority of 
countries with available information, the rise in the number of part-time jobs outpaced gains in full-time jobs 
between 2009 and 2013. In France, Italy, Japan, Spain and the EU-28, more broadly, increases in part-time 
employment occurred alongside losses in full-time jobs – leading in some instances to overall job losses during 
this period. For instance, in the EU-28, full-time employment declined by nearly 3.3 million, while part-time 
employment increased by 2.1 million. Among the countries with available data, only Brazil, the Russian 
Federation and the United States saw overall employment gains, driven predominantly by an increase in full-
time employment over this period. In each of these cases, the increase in full-time jobs more than offset declining 
part-time employment”.   
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overvalued exchange rate and the ‘Custo Brasil’ (‘Brazil’ cost) as the main reasons for 
the difficulties faced by the manufacturing sector (IEDI. 2012, IMF 2012). The National 
Confederation of Industrial Employers (CNI) attributed part of the loss of competitive 
edge to high production costs in Brazil, which include labour costs and energy prices, 
alongside the heavy tax burden, high tax rates, and excessive bureaucracy for business 
(CNI 2011)”. 
 

The authors in general have discussed the impact of tax evasion from the tax 

burden on payroll and wages. For some of them, the intensity of the State regulation on 

employment relationship is responsible for structural unemployment rates. The higher rates 

generate greater informality in the labor market though new work arrangements such as the 

use of legal entities. Empirical experience in Brazil has demonstrated the outcome in another 

direction than the intended the tax policy, full employment rates, or the increasing wage base 

are closer than “interaction between labor demand and supply”, factors that cannot be 

controlled by the government. 

Therefore it is not a simple task to provide an in-depth study on the impact of 

Brazilian Labor Reform in 2017 on formal employment growth. How important is labor 

market flexibility to achieve this goal? It is important to reflect on the level of quality of these 

new hirings, not only in quantity; leading international institutions which studied labor issues 

are debating the precarious model of engagement of the workforce in the labor market, such 

as part-time jobs. 

 

According to George Ritzer in his book titled “The MacDonaldization of Society: 

into the digital age”, the structure used to engage the workers in a production system 

followed the same pattern, because the author calls these schemes “Mac Jobs”:      

 

The term “Mac Jobs” has been reserved for those occupations most affected by the 
process of McDonaldizarion. […] The term “Mac jobs” clearly applies, among others, to 
the occupations associated with the fast-food industry, but it can extend to many jobs at 
the low end of the occupational hierarchy that are poorly paid, require little skill and 
training, and offer little in way of upward mobility. The term was fist employed by the 
sociologist Amitai Etzioni in a Washington Post op-ed essay titled “MacJobs are bad for 
Kids”. (36%)     
   

The power of government to change the social circumstantial reality has to be put 

into a global perspective. Countries in general have several options for increasing  

employment when they reduce the cost of labor, especially in offshoring effects that are 

linked with the globalization process; this has different concept than outsourcing 

arrangements when applied to the law of the land. This perspective analyzed by Richard 
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Baldwin in his book “The Great Convergence: information, technology and the new 

globalization”, permitted the development of the view:  

 

Phase Four has seen the economic foundation of this microclustering crumble as the ICT 

revolution lowered the cost of coordinating complex processes across great distances. 

Once it was possible to separate manufacturing processes internationally, firms pursued 

the option with gusto. They started moving labor-intensive stages of production from 

high-wage nations to low-wage nations. Globalization was transformed by this North-

South offshoring since advanced know-how accompanied the offshoring stages of 

production.   

 

After more than two years in which the Brazilian Labor Reform was enacted by 

Congress, there is no evidence that employment rates are increasing as from the initial 

perspective. The failure in the initiative likely is linked to the inefficiency to use labor reform 

as the only tool to reactivate the market. Therefore completing other structural reforms such 

as Social Security and the Tax System are indispensible.    

 

3. The new Brazilian guidelines toward a flexibility theory on the labor 

market.  

 

The Theory of Flexibility has been developing in three successive phases in 

Brazil. In the first, the Federal Constitution in 1988 inaugurated the subsidy in article 7º, 

subsection VI and XIII, respectively, for the collective agreement for Trade Unions that 

represent employers and employees could be reducing the wage level in this professional 

category, without violation of the principle which prohibited the reduction of worker´s 

salaries, and working time compensation, as a system that did not indicate the payment of 

overtime. These tools aim to provide a counter-cyclical economic measure in times of 

economic crises. 

The applicability of rules introduced by collective bargaining agreement in the 

legal system depends the effects of article 8, subsection VI, of the Federal Constitution that 

enshrined the flexibility through trade union custody. By this principle, union membership is 

not the only aspect that permitted collective bargaining coverage; many workers who are not 

affiliated to a trade union are also covered by collective bargaining by the erga omnes clauses 

of collective bargaining. In the Brazilian labor system the power of works council to promote 
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new and better working conditions is not recognized. For this reason, figurative employee 

representatives (authorized in new article 510-A of the CLT) has a duty to converge the 

supposed antagonistic interests between employers and employees. They must use the 

principal of good faith to accomplish this task.   

In the second phase, the Federal Supreme Court through Extraordinary Appeal nº 

590.415 (decision by Justice Rapporteur Luis Roberto Barroso)  provided broad interpretation 

to article 7º, subsection XXVI, which subscribes to the principle of collective autonomy of the 

will, authorizing that matters could be dealt with the trade unions. Through the Supreme 

Court ruling several changes to labor regulation were introduced and new paradigms 

reinforced according the guidelines outlined by OECD (Organisation for Economic Co-

operation and Development) in a report titled “OECD Employment Outlook 2018”, 

highlighting the best option when the countries choose the “decentralised organised” system, 

which allows for the definition of general framework conditions in the sector-level agreement, 

and the authorization of detailed arrangements in firm-level negotiations. Apparently this was 

the purpose of the lawmakers of the new article 620 of the Labor Code which reversed the 

hierarchy between the two sources of the Collective Bargaining Agreement. Today the firm-

level rules provided by the Collective Bargaining Agreement prevail over those at the sector-

level; in this sense the lawmakers jeopardize the consistency of the principle of favorable 

rules.   

 
When the studies focus on each particular feature of countries’ labor regulations it  

is possible to extract the principal models that have been used: 

 

(i) Collective Bargaining Coverage: this point represents the actual coverage that 

collective norms could achieve, the share of works benefited by trade union rules, 

and the Brazilian system that does not require the workers to be signed up trade 

union members; 

 

(ii) The level of collective bargaining agreement is negotiated: This is the most 

important aspect that is discussed in the flexibility movement. These are the 

principal models adopted by OECD partners: 
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(a) Centralized system: The preferences by the experts fall into “sector level” or 

“national level”, representing the framework which has limited space for 

modifying the collective terms set out in higher level agreements; 

 

(b) Fully decentralised system: the lawmakers option for a model that does not 

impose State interference, and furthermore, in the collective bargaining system are 

the preferences of firm-level resolution, especially the rule to achieve more 

specific results in line with working conditions that employers and employees are 

experiencing. 

 

(c) Organised Decentralised: this scheme was modeled between two extremes, it 

mixed the main attributes of all other propositions, and emphasized the sector-

level agreement which allowed to set broad and detailed working conditions to be 

defined at the company level. 

 

Aiming at the great instability caused by this Supreme Court ruling, through the 

supposed introduction the general clause into our Labor System which has recognized a open 

field towards flexibility, the lawmakers specified through the law which matters will be able 

to be negotiated differently, and this new form will prevail over the minimum contained in the 

statutory and mandatory law. Thus these initiatives inaugurated the third phase of the 

flexibility process, and the labor arrangements were reformulated by the new text of article 

611-A of the Labor Consolidation Law, which defined several labor issues that will be 

regulated by the collective bargaining agreement, characterized by its mandatory command 

and endorsed by the workers´ trade union, and prevails in some circumstances, over the law. 

At same time, the lawmakers adopted an alternative work arrangement to engage 

the workforce in a system of production; there is a tendency to admit the progressive adoption 

of self-employment in some circumstances that will be authorized by the law. The new article 

442-B of the Labor Consolidation Law proposed a legal concept that fit the idea of self-

employment, and to this end the new wording relativized the content of the employment 

relationship generally, and exclusivity cannot be an indicative of subordination arrangement.   

Lastly are the other changes in the Labor Code regarding an attempt to reduce the 

excessive judicialization over labor issues. In this sense the law has been burdened by the 

employee litigator who loses his case. The employee who loses his case must pay the 

attorney’s fees of the other party. Some authors are admitting the unconstitutional aspect of 
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this rule, because the judge who provided free legal assistance in theory cannot order attorney 

fees to that party who did not win the case. Other judicial aspect of the amendment was to 

ensure greater stability in the system against the crisis of the principle of legality. If the 

workforce is raw material in any system of production, it is not recommended that the Labor 

Court set forth duties and obligations that are not provided for by the law. 

So from a flexibility perspective, the new law of Brazilian Labor Reform 

promoted guidance toward the extensive use of the collective bargaining agreement as a tool 

for social regulation. The Trade Union negotiation could be used to soften the law, as well as 

decrease the previously mentioned Brazilian cost. The new effects in the direction of 

flexibility regulation on work conditions derive from the new text of article 611-A of the 

Consolidation of Labor Laws, that authorizes collective bargaining agreement to trumps over 

the law, or “the prevalence of the negotiated over the legislated”.   

Certainly, these new perspectives grant more stability for those rules achieved by 

negotiation. This new system leaves behind the old-fashion legislative hypertrophy, when the 

State intends to regulate everything. The goal could be achieved if labor jurisprudence phases 

out the old predisposition in the Labour Court, and absorbs the new paradigms. 

In the contemporary context, the softening of labor legislation is achieved through 

the promotion of widespread private spaces for negotiation. These private spaces are 

responsible for leading labor rules from the actions of the social partners. Our constitutional 

model in article 8, subsection VI of the Federal Constitution has recognized the flexibility in 

labor rules with Workers’ Trade Union supervision, or under Workers` Trade Union Custody. 

The outcome of the negotiation will create a customized labor rule in order to not use the 

same rule in general cases. From this perspective the proper economical dynamics in each of 

agriculture, factories and the service industry, should be considered. 

Furthermore, there are no homogeneous claims by the workforce allowing the use 

of general rule for all types of business. The new article 611-A at Consolidation of Labor 

Laws describes a range of labor issues that will be subject of trade union negotiation. The 

functioning of the system demands specific guidelines in order to reverse the hierarchy 

between the two types of Collective Bargaining Agreement, has been authorized by the 

Federal Constitution. Thus the Law no. 13.467/17 modified article 620 of the Consolidation 

of Labor Law to set forth the prevalence of firm-level agreements, by addressing more 

specific corporate issues. 

In a study provided by the Organization for Economic Cooperation and 

Development, namely “OEDC Employment Outlook 2018” (p. 104), the authors highlighted 
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the tendency to consider the widespread use of the collective bargaining agreement: 

 

Even in countries where company-level bargaining plays a significant role, it is often 
mostly confined to large and medium-sized enterprises to extend social dialogue to all 
segments of society, some governments have tried to promote social dialogue in small 
firms. One example in the 2017 labour market reform in France. This introduced the 
possibility for companies with less than 20 employees to have a company-level 
agreement even in the absence of a union delegate, provided at least two-thirds of 
employees support agreement. It also allowed companies with 20 to 50 employees to 
negotiate with an elected representative even if not explicitly mandated by the unions. 
Unions fear that these initiatives to promote social dialogue in small business will in fact 
lead to abuses by employers who have stronger bargaining power than employees. 
However, in France the role of firm-level bargaining remains quite tightly defined by 
sector-level agreements, which very often (at least until the 2017 Reform) explicitly block 
renegotiations and derogations at the firm level on most topics. 
          

According to the report of International Labor Office published in 2018, “Report 

of the Committee of Experts on the Application of Conventions and Recommendations” which 

analyzed the new legislative provisions provided by Law 13,467/17, so-called “Brazilian 

Labor Reform”, the conclusion recommended revision of section 611-A of the CLT, because 

the legal authorization that collective bargaining and accords prevails over the law is 

extremely broad and breached article 4º of Conventions 98/49, which states that collective 

bargaining has the objective of establishing and promoting collective bargaining that agrees 

with more favorable working conditions than those already established by law.    

Although the Brazilian system does not recognize any control upon firm-level 

negotiation, the judiciary can still use the principle of the more favorable rules, the law of 

which laid down in Article 7 of the Federal Constitution. Article 620 of the Labor Code 

established the new hierarchy scheme between collective bargaining at firm-level and sector-

level. In the same international movement Brazilian lawmakers recognized the international 

guidelines in order to promote the decentralization of the collective bargaining agreement. For 

some authors the decentralization process has as its purpose to create more private spaces for 

negotiations over working conditions at company firm levels. Sector-level agreement has 

played a unique role by granting minimum standards. This theory is able to be adapted to the 

Brazilian model for sector-level agreement, outlining the boundaries of the issues which were 

authorized to be flexible before the law.  

There are some perspectives in the Brazilian trade union framework in that the 

barriers are related with a lower level of membership, and the action toward drying up the 

source of financial resources.  At same time there is a real perception by the experts on the 

lack of trust from employees in relation to the Union representative. The Labor Reform 
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changed the compulsory or mandatory nature of the old-fashioned union tax (“agency fees”) 

and the confederative and assistance contribution. The function of this system depends on the 

Union´s trust in a works council, and the sectoral union has not been keen to delegate the 

power of bargaining to firm-level representatives. 

For the proper functioning of system is mandatory that corporations use the 

principle of good-faith in their actions, and that they have adopted the best practices in the 

field of social regulation, extracted from the stakeholders’ theory, provided by Edward R. 

Freeman (1984, p. 198) in his book “Stakeholder Theory The State Of The Art”: 

 

  Business then tries to craft a value proposition that meets the needs or 

expectations of a certain group of these stakeholders; 

 If these interests can be kept “going in the same direction”, then the deal can 

be sustainable; 

 Stakeholder theory solves value creation by asking how we could redefine, 

rewrite or reinterpret stakeholder interests so that we can find a way to satisfy 

both, or create more value for both.  

 

The scope of collective bargaining coverage extends beyond the membership of a 

trade union. This effect occurs appropriately through “erga omnes” provision. It´s possible to 

use firm-level bargaining with the main goal of exempting the small company in relation to 

work conditions that are disproportionately unequal for its economic size, and this is possible 

through legal justification. 

The Brazilian author Mauricio Godinho Delgado, used this perspective in 

application of the negotiated sectorial adequacy principle, and he recognized the alternative 

source of labor conditions in article 7º, subsection XXVI, of the Federal Constitution, the 

tendency that arises from the Labor Reform perspectives.  

 

CONCLUSION 

 

It is very difficult to predict the real effects of the Brazilian Labor Reform into the 

labor jurisprudence, however the interpretation of the new law opportunities represents more 

space for flexibility of the labor law.  This is dependent on the respect of the limit outlined by 

the Constitutional Regime of Socially Protected Employment, under penalty of being 
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recognized as the unconstitutionality of the norm by the control of constitutionality. The 

control of conventionality is more difficult because the International Labor Office has 

preferred to use principle in their conventions than rule with concrete effect in reason of 

different socioeconomic perspectives of each countries membership. 
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